9/11/62

Memorandum No. 56{1962)

dubject: Study No. 52(1) - Sovereign Immunity (Medical, Hospital
and Public Health Activities)

Attached is a copy of the tentative recommendation that was distributed
for comments. The proposed statute appears ou pages 82 and 83 and the
recommendation appears on pages 38-41 of the General Liability Statute.

Also attached are three letters containing comments upon this
recommendation. These are:

Exhibit II (yeilow) - Letter from Los Angeles County Counsel

Exhibit IIT (blue) - Letter from State Department of Public Health

Exhibit IV (white) - Letter from State Department of Mental Hygiene

There is no Exhibit I. We reserved that number fof the comments of the
State Bar Committee, but no comments were received from them prior to the
preparation of this memorandum.

§ 855 (General Lisbility Statute). The Los Angeles County Counsel is
disturbed by the absolute nature of the liability provided by this section.
It is inconsistent with the standard of reascmable diligence in § 815.6.
Since the limbility provided in both sections (§§ 855 and 815.6) rests upon
the same base--failure to cbserve regulations--it would seem that the defense
of reasonable diligence provided under § 815.6 should be provided under § 855
also. The County Counsel's letter, though, suggests that this liability be
eliminated enﬁirely. (See Exhibit II, pages 1-3.)

The State Department of Public Health suggests adding a reference to
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the hospitals licensed by the State Department of Mental Hygiene in the first
paragraph of § 855. This would extend the coverage of the statute to mental
institutions licensed by the Mental Hygiene Department. The State Department
of Mental Hygiene also operates hospitals which would not be covered by § 8s5.
These hospitals might be covered by adding & reference to them similar to
the reference to the University of California hospitals.

§ 855.2., The los Angeles County Counsel suggests that "any attempt"
is too broad, for literally this would mean "any attempt, however unreason-
able." All that the section is intended to do is to impose liability for
holding up communications to the courts unreasonably. This is expressed in
the language that imposes liability for “"negligent or wrongful interference”.
In effect, the County Counsel is suggesting that this language should be made
more specific,

§ 855.6. The County Counsel feels this section may impose liability

for carrying out a prescription of treatment while the prescriber 1s immine.

‘This is not the purpose of the section; the section is intended to impose

liability in subdivision {b) only for the improper carrying out of the
treatment prescribed. Perhaps a revision should be made to clarify the
intent.

The Department of Mental Hygiene points out that the mentally ill are
but one group .of persons confined in State mental hospitals. {See Exhibit
IV, 1 3.} The Department suggests that a more comprehensive term be used
than "mentally ill." The staff suggests that the objection might be met
by revising the last three lines of § 855.6(a) (at the top of page 83)
to read:

. . . diagnosing or prescribing for mental or emotional disorder

or in determining the terms and conditions of the confinement, parcle

or release of persons who are mentally 11l or suffering from any

other mental or emotional disorder.

Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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EXHIBIT IT
EXTRACT

from
LETTER FROM OFFICE OF THE LOS ANGELES COUNTY COUNSEL
July 20, 1962

5. Medical, Hospital and Public Health Activities

The physicians and hospital administrators with
whom we conferred on the Commission's recommendations
were seriously disturbed by the provisions of Section
903.3 requiring public agencies to provide equipment,
personnel, or facilities as required by the State
Department of Public Health, It was their strong feeling
that such a provision was completely impractical and
unworkable and would leave public agencies in a position
in which they had no cmntrol over the level of services
to be provided or of the cost of providing such
services and that these agencies could easily be put
in a position in which they would either be subjected
to prohibitive costs or problems of finding personnel
when none were available, or risk almost absclute
liability.

They advised us that at the present time the State
Department of Public Health had some rules-as to-standards
for hospital buildings, space requirements, etc., but
no rules for personnel %o be employed or standards
for equipment. Of course there is no way of determining
at this time what sort of rules would be made, what
compliance would cost, or whether or not personnel
sufficient t¢ meet these standards could be recruited.
This county faces a constant shortage of nurses, lab
technicians, therapists and physicians in certain
specialties, and if it was reguired to have at all
times more of these personnel than could be recruited
it would be left in a position of absolute liability
and with no means to avoid it.

It appears to us to be basically unsound to give
an outside agency power to make rules as far reaching
as those contemplated by Section 903.3. Whether or




not the State Department of Public Health could make
rules which would be applicable to all public hospitals
and health facilities in the State without placing an
intolerable burden on some of them, is questi onable,
having in mind the differences in patient load,
personnel available, and cost from place to place in
the state, and the very different nature of the
problems in large counties such as Los Angeles County
in comparison to those in rural .areas.

In cases of disaster, epidemic or other emergency
in which the hospitals of public agencies would
suddenly be faced with a tremendous case load, these
agencies would be faced with the choice of turning
away patients in need of treatment or being absolutely
liable if they did not have sufficient personnel and
equipment immediately available wmeet this patient
load.

Tt appears to us that matters such as the deter-
mination of the level of care to be given, facilities
to be provided, and standards of care are governmental
decisions to be made by the appropriate officers in
each agency and are a part of government governing.
Local governing bodies must have control of fiscal
matters such as the cost of providing hospital care.
These agencies could be financially ruined by some
arbitrary regulation by the State Department and
without any means to appeal therefrom. The State
Department of Public Health is not particularly
concerned with the fiscal problems of local agencies.

We believe that the level of care to be given,
reflected in the personnel, facilities-and equipment
provided for medical and hospital care, involves
precisely the same considerations as the level of
any other governmental service such as law snforce-
ment and that when the governing body of a local
agency has made a decision as to the level of
service to be provided, then the only question
should be what use was made of the available
facilities and that there should be no liability
for failure to provide additional facilities unless
the level which was provided was so low as to be
arbitrary or fraudulent.

These decisions are policy decisions made by the
governing bodies of the local agencies who must
consider what funds are available and what the local
needs are. This can be done far more effectively by
the governing body of each agency than by a state




agency which is primarily concerned with other
considerations. The decision as to the level

of any government service is a matter of the

highest discretion in the governing body and should
properly come under discretionary immunity.

In the event that your commission does not see
fit to change the provisions of Section 903.,3 to
exempt public agencies entirely from liability
in this area, we believe that the standard of
liability should be that the agency is liable only
if it fails to use reasonable diligence to meet the
requirements for personnel, facilities and equipment
set forth by the State Department of Public Health.
This is a far more realistic standard having in mind
the problems of financing and of obtaining personnel
and would take care of situations arising during
periods of disaster or epidemic.

We believe that the language -Many attempt" used
in Section 903.5 is too broad since this would
appear to make a public employee liable in damages
for any interference at all with the efforts of an
inmate in connection with the judicial review of his
confinement no matter how unreasonable these efforts
might be. It would not be realistice to require that
public employees allow a mentally disturbed patient
congtant phone calls or messenger service toc take
obviously unmeritorious and insufficient documents
to court. Sooner or later such a procedure might well
involve demands for supplies, typewriters or even
stenographic service to dictate petitions.

Section 903.6 providing that an employee of a
public agency is not liable for failing to admit a
person to a hospital realistically recognizes the
problems faced by hospital personnel at peak periocds
where the cpgg load may exceed the available
facilities and many persons whe are in an emergent
state may demand treatment when the problems of those
who are far more in need of treatment are aiready
overtaxing the facilities available.

The medical personnel with whom we discussed this
problem were startled by the provisions of Section 503.7
which they stated is directly contrary to the present
practice of medicine wherein the person who does the
diagnosing or prescribing is primarily liable. They
feel that the provisions of this section would lead
to anomalous situation in which there would be no
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liability in prescribing some treatment for a mental
patient which simply is not indicated and exposing

a subordinate to.liability for carrying out the
treatment prescribed.

Sections 903.% through 903. 12 appear to be general
sectiuns relating to the duty to defend cases aga.ast
public officers and the rights of public agencies to
indemnification from employees under certain situations.
These do not appear to be particularly related to
actions arising out of medical, hospital or public
health activities and perhaps should be in a separate
article or more properly be included in the provisions
relating to the defense of actions against public
employees rather than in the medical and hospital
provisions.




Memo 56(1962)

EXHIBIT TIT

State of California
DEPARTMENT QF FUBLIC HEALITE

August 30, 1562

John H. DeMcully

Executive Secretary

Californiz Law Revision Commission
Uffice of Commission and Staff
School of Law

Stanfeord University

Stanford, California

Dear Mr. DeMoully:

In compliance with your request of June 28, 1562, we have reviewed
tentative recommendations of the California law Revision Commission
on government liability for hospital znd public heslth activities.

From our standpoint, the cbjectives seem sound. We believe the
citizen shoyld, in general, have the same protection from negligence
in a governmental hospital as In g private hogpital. If government
is the cwner or emplcoyers, then it follows that government should
not te able to evade its liability. We ars nci lawyers, howevear,
and are not attempting to express a legal cpinion on this.

On Section $03.3 we believe your objective is good, but there is an
cmission which may create confusicn. The State Department of

Mental Eyglene cperates a licensing program for mental institutions
and operates the state nental hospitial system which, like the
University of Califcornia hespiftals, is unlicensed. We would suggest
that you consult the State Department of Mental Hygiene on this.

We believe the section should be changed oy adding or State Department
of Mental Hygiene on line four of the first paragraph after 3State
Department of Public EHealth.

Very truly yours,
S/ Gorden K. Cumming

Gordon H. Cumaing, Chiefl
Burszau of Hespitals

GRC : emc
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EXHIBIT IV
State of California

DEPARTMERT OF MENTAL HYGIERE

. Sacramento
Calif'ornia Law Revision Commission Date: August 17, 1962
School of Lew
Stanford University, California File No.
Attention: Mr. Johmn H. DeMoully Subject: Tentative Recommen-
Executive Secretary dation of California Law

Hevision Commission, relating
to Governmental Liability fo
Hospitel, Medical and Public
Health Activities

In accordance with your request, we are glad to furnish the
following commente relating to the gbove subject:

1.

We believe the Commiasion has properly recognized that there
ere essential differences in the responsibilities of govern-
mentel entities operating in the health field as compared
with private operaticons in the same field., We believe you
have also recognized that the standards of diagnosis and
treatment of the mentally i1l are not as well defined as they

‘are where the physically ill are involved.

We believe that, in general, you have made provision for these
egsential differences in your tentative recommendations. How-
ever, we plan to give the matter further study and may later
have suggestions concerning the subject.

We would like to make one specific suggestion at this time.

It concerns proposed Section 903.7. Both Subsection (a) and
Subsection (b} use the term "mentally ill"., The problem is
that only about hslf the admissions to state hospitale in

thie state are classified as "mentally ill". The rest are
committed under other clessifications, such as inebriates
(Section 5400, Welfare and Institutions Code), habit-forming
drug addicts (Sec. 5k00), narcotic drug addicts {Sec. 5350),
sexual psychopathe (Sec. 5500), mentally deficient {Sec. 5250).
The Supreme Court in People v. Jensen (43 €. 24 572) said that
these were separate categories and that persons committed 1o
state hospitals thereunder could not be classified as mentally
ill‘




Californis Law Revision Commission
Attn: Mr. John H. DeMowlly August 17, 1962

The mentally ill are defined in Section 5040, Welfare and
Ingtitutions Code, and the form of commitment order is in
Section 5100. Our point is that the use of the term
"mentally ill" in your proposal may likely be construed to
refer only to persons committed as mentally ill and may
not refer to the other classes mentioned. For that reason,

it is suggested that some broader term be used in this
section.

We appreciate the opportunity of reviewing the proposed draft and

will assist the Commission in connection with this matter wherever
we can.

8/ Daniel Blain, M. D.

Daniel Blain, M. D.
Director of Mental Hygiene

ec: Mr. C. A. Barrett
Assistant Attorney General
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CALIFORNIA LAW REVISION COMMISSION
School of Law
Stanford, California

TENTATIVE RECOMMENDATION

of the
CALIFORNTA LAW REVISION COMMISSION
relating to

Governmental Liability for Hospital, Medical and Public Health Activities

ROTE: This is & tentative recommendation prepared by the California

Law Revision Commission., It is not a finel recormendation and the Conmission

should not be considered as having made a recommendation on a particular

subject until the finsl recommendetion of the Commiesion on thst subject

has been submitied to the Legislature. This material is being distributed

at this time for the purpcose of cbtaining suggestions and comments from the

recipients and is not to be used for any other purpose.
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TENTATIVE RECOMMENDATION

of the
CALIFCREIA 1AW REVISICHN COMMISSICH.
relating to

Governmental Liability for Hospital, Medical and Public Health Activities

Background
Prior to the decision of the California Supreme Court in Muskopf v.

Corning Hospital Districtll governmental entities in California were

generglly immune from liability for injuries arising ocut of the operatioﬁ
of hospitals or other public health facilities. These functions were
deemed "governmental"” in nature even where the particular hospital involved
was receiving paying patients and was otherwise operated like a privste
hospital. The effect of this imnunity of governmental entities had been
lessened, however, by legislation authorizing the purchase of malpractice
insurance for the personnel emploved in such hospitals and requiring
the State to pay judgments in malpractice cases brought against State
officers and employeges. The Muskopf case, which involved an injury
in a hospital, wiped out the last vestiges of sovereign immunity in
hospital and medical activities. The effect of this decision has been
postponed until 1963 by the enactment of Chapter 14OL of the Statutes of
1961.

While governmental entities have been generally imwune from liability

arising out of health and medical activities, the governmental officers

1. 55 Cal.2d 211 (1961).




and employees engaged in these activities enjoy no such general Ilmmunity.
As a general rule, they may be held liable for their tortious acts committed
in the scope of their governmental employment. But governmental officers
and employees, too, have been held to be immme from liability for their
discretionary acts within the scope of their employment.

The extent to which governmental entities will be liable for torts
when the legisiation that suspended the effect of the Muskopf decision
expires in 1963 camnot be determined. At the same time that the Supreme

Court decided Muskopf, it decided Lipmen v. Brisbane Elem. Sch. Disi;.2

in which the court stated that public entities may be held liable for
some of the discretionary acts for which their employees are immune. EBut,
until cases are decided, it is impossible to determine just what discretionar;
acts will result in liability for governmental entities. i
Tt must be recognized at the outset that public entities cannot “
be readily compared with private persons for all purposes of liability.
Governmental entities must do many things private persons do not or camnnot
do. Private persons do not impose quarantines. Private persons do not
establich health laws and regulations that all others must obeerve.
Private persons do not confine others involuntarily in mental hospitals.
Private hospitals are not required to accept all persons who apply for
admittance. These essential differences have been recognized in the
digcretionary immunity that the courts have granted to public personnel.
Because of these differences between private persons and public entitles,
care must be exercised in formulating the rules of liability for public
entities lest the discretion of public entities to formulate and carry

put public policy be inhibited.

2. 55 Cal.2d 2 (1961) o
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Recommendations

Liability of public entities for torts of their medical and hospital

personnel. As a general rule, the Commission recomuends that public entities

be liable for the acts of their medical and hospital perscnnel, within
the scope of their employment, for which the personnel themselves are
liable. This rule will make applicable to public entities the vicarious
liability to which private institutions are subject. This lisbility will
be limited, though, by the "discretionary immunity" rule now applicable
to publie employees.3 Thus, public entities will assume a substantial
degree of financial responsibility for the malpractice or other torts
cammitted by their personnel, but the discretion of governmental entitles
to determine and carry out public policy will not be curtailed by

the fear of liability imposed by a trier-of-fact who disagrees with

the policy adcpted.

Public entities, however, should be liable only for compensatory
dsmages and not for punitive damages. Punitive damages are awarded to
punish a tortfeasor for actual malice, fraud or oppression. Inasmuch as
the damages imposed upon govermmental bodies will be borme by the taxpayers
generally, it would be inappropriate to "punish" them when the malice,
fraud or oppression involved is not that of the taxpayers themselves but
is that of an employee of the public entity.

Not only should public entities be directly liable for the torts of
their personnel, but in cases where an action is brought against a public

employee for tortious acts committed in the scope of his employment,

3. As used in this tentative recommendation, "employee" includes an
officer, agent or employee, and "employment"” includes office, agency
or employment.
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the public entity should be required to pay the compensatory damages,
excluding punitive damages, awarded in the judgment if the public entity
has been given notice of the action and an opportunity to defend it.
Several statutes now reguire certain public entities to pay judpgments
against their employees, but none reguire the employee to give notice and
an opportunity to defend to the entity. Yet it seems only fair that

if govermmental entities are to be bound by judgments, they should have

4

the right to defend themselves by controlling the litigation.

Indemnity from public personnel. Whenever a public entity is held

liabtle for acts of an employee committed with actual fraud, corruption
or actual malice, ths public entity shouvld have the right to Indemnity
from the employee. However, where the public entity has provided the %
employee’s defense against the action, it shouwld not have a right to |
seek indemnity from the employee unless the employee has agreed that it
shouid. In conducting an employee's defense, the entity's interest

might be adverse to the interest of the employee., For example, if both

the employee and the entity were joined as defendants, the public entity's
interest might be best served by showing malice on the part of the emplcyee;
for in such a case the public entity could cross-complain and recover
indemnity from the employee for any amcunts the entity was reguired

to pay. Bubt such a showing would be contrary to the best interests

of the employee, for he would be ultimately responsible for the damages

awarded. Hence, the undertaking of an employee's defense should constitute

a waiver of the public entity's right to indemnity unless, by agreement
between the entity and the employee, the public entity's right of

indemnity is reserved.
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Clarification of discreticnary immunity. Although the existing

case law has spelled out in some detail the extent of the discretionary
immunity of public employees, there are certain recurring situastions
where the law is not clear. Statutes should be enacted, therefore,
to make clear whether or not the diseretionary immmity is or is not
appliceble to these cases., Where the statutes are not explicit, the
discretionary immunity developed or to be developed by the cases in
regard to the 1liability of public personnel will be the standard of
immunity for govermmental entities.

At least one underlying basis for the doctrine of discretionary
immunity has been that the subjection of public perscnnel to the burden
of a trial and to the danger of personal liability would unduly impair
their zeal in the performance of thelr duties. To some extent, this basis
for the doctrine will be removed by the recommended legisletiom; for
unless actual malice, fraud or corruption is involved, the ultimate
lizbility will be that of the employing public entity rather than that
of the employee himself. The Commission recognizes that the courts
themselves may modify the doctrine in the light of this statutory change.
In any event, the Commission itself in the course of its study of sovereign
immunity will undertake a study of the discretionary immunity doctrine
and report to the Legislature cn the extent to which i1t should te retained,
modified or repealed in the Llight of the changing scope of sovereign
1igbility and immunity. Until such study is completed, though, the
following statutory provisions should be enacted to clarify the existing
scope of the doctrine insofar as medical and hospital activities are

concerned :




1. Public entities and public employees should be made liable
for the damages proximately resuwlting from their negligent or wrongful
interference with the attempt of an inmate of a public hospital to seek
a2 judicial review of the legality of his confinement. The right of a
person confined involuntarily to petition the ccurts is a fundamental
civil right that should receive the utmost legal protection.

2. Public entities and employees should not be liable for refusing
to admit a person to a public hospital when the employee is given discretion
whether or not to do so. The decisicn whether or not to admit a patient
1o a public hospital often depends upon a weighing of many complex factors,
such ag the financial condition of the patient, the availability of
other medical facilities, etc. Publie entities and public employees
should be free to weigh these factors without fear that a judge or jury
may later disagree with the conclusion reached. On the other hand, 1f
by statute, regulation or administrative rule an employee has a mandatory
duty to admit a patient, he and the public entity should be lisble if
the employee negligently or wrongfully fails to do so0.

3. Public employees and public entities should not be lisble
for negligence in disgnosing mental illness and prescribing treatment
therefor. Most treatment of the mentally ill goes on in public mental
hospitals. The field is relatively new and standards of diagnosis and
treatment are not as well defined as they are where physical illness is
involved. Moreover, State mental hospltals must take all patients
committed to them; hence, there are frequently problems of supervision
and treatment created by inadequate staff and excessive patient load
that private mental hospitals do not have to meet. The statutes should

make clear, though, that public entities and employees are liable for

b




injuries caused by negligent or wrongful acts in administering preseribed

treatment. -
L, Public health officials should not be liable for acting

or failing to act in imposing gquarantine, disinfecting property, and

otherwise taking action to prevent or contrel the spread of disease,

if they have been given the legal power to determine whether or not

such action should be takén, Where the law givea a public employee

discretion to determine a course of conduct, liability should not be

based upon the exercise of that discretion in a particular manner;

for this wauld permit the trier-of-fact to substitute its judgment as

tc how the discretion should have been exercised for the judgment of

the person to whom such discretion was lawfully committed. But when

a public official has a mandatory duty to act in a particular manner,

he should be liable for his wrongful or negligent failure to perform

the duty; and his employing public entity should be liable if such

failure occurs in the scope of his employment.

Liability of public entities where employees are not liable. Where

damages result from inadequate facilities, personnel or equipment in
hospitals and other medical institutions, public entities should be
liable if the inadequacy stems from a failure to comply with applicable
statutes or the regulations of the State Department of Public Health
but not otherwise., Although decisions as to the facilities, personnel
or egquipment to be provided in public institutions involve discretion
and publiec policy to a high degree, nonetheless, when minimum standards
have been fixed by law and regulation, there should be no discreticon

to fail to meet those minimum standards. ©On the other hand, when those
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standards are met in a public hospital, or other medical instituticon,
it should not be liable to one who claims that more should have been done.
This recommendation will leave determinations of the standards to which

public hospitals and other medical institutions must conform in the

hends of the persons best qualified to make such determinations and will
not leave those standards to the digeretion of juries in damage actions.
Hence, governmental entities will know what is expected of them and will
continue to be able to make the basic declsions as to the standards and |
levels of cere to be provided in public hospitals and other medical
institutions within the range of discretion permitied by State law and
regulations. |
Although most public hospltals are licensed by the Sfate Departmert

of Public Health and are gubject to its regulations, the University of
California's hospitals are not. Yet, its hospitals ahould be required

to meintain the same minimum standards that other comparable hogpitals
do. Hence, the Commission recommends that the State should be liable

for damsges resulting from inadequate facilities, personnel or equipment

in University hospitals if they do not conform to the regulations

applicable to other hospitals of the same character and class.

The Commission's recommendations would be effectuated by the

enactment of the following measure.
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An sct to add Article 3 (commencing with Section 903.1) to Chapter 4

of Division 3.5 of Title 1 of, and to repeal Section 2002.5 of

the Government Code, relating to the civil liability of public

entities, officers, agents and employees.

The people of the State of California do enact as follows:

SECTION 1. Article 3 (commencing with Section 903.1) is added

to Chapter 4 of Division 3.5 of Title 1 of the Govermment Code, to read:

Artiele 3. Medical, Hospital and Public Health Activities
003.1. As used in this article:
{a) "Public entity" includes the State, a county, city, district |
and cther public agency or public corporation.
{b) "Employee" includes an officer, agent or employee.

{e) "Employment" includes office, agency or employment.

g03.2. This article applies only to the activities and operations
of public entities and their employees:

() In hospitals, clinics, dispensaries, pharmacies and related
facilities; or

{b) In diagnosing physical or mental conditions in human beings
or in prescribing and administering drugs, therapeutic devices or treatment
of any kind to human beings for the relief of pain or suffering, for
the alleviation of injury, for the prevention, control or cure of !
illness whether physical cr mental, or for the care or treatment of |

any bodily or mental condition.



§03.3. A public entity is liable for damages proximately resulting
from failure of the entity to provide adequate or sufficient equipment,
personnel or facilities in any hospital, c¢linic, dispensary or similar
institution licensed by the State Department of Public Health which
is operated or maintained by the public entity if such failure is caused
by the failure of the public entity to comply with any statute or regulation
of the State Department of Public Health governing equipment, personnel
or facilities.

If a public entity maintains a hospital, clinic, dispensary or
similar institution that is not subject to regulation by statute or
by the State Department of Public Health, such entity is liable for
damages proximately resulting from its failure to provide equipment,
personnel or facilities substantially equivalent to those required by
statutes or regulations of the State Department of Fublic Health which

are applicable to institutions of the same character and class.

903.4. 4 public entity is liable for death or for injury to
person or property proximately caused by a negligent or wrongful act
or omission of an employee of the entity within the scope of his
employment if the act or omission is one for which the employee would be
perecnally liable.

A public entity is not liable for punitive or exemplary damages.

903.5. 4 public employee is liable for any demages proximately
caused by his negligent or wrongful interference with any attempt by an
inmate of a public hospital or institution for human care or treatment

to obtain judicial review of the legality of his confinement.
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903.6. An employee of a public entity is not lizble for failing
to admit a person to a hospital operated by such public entity unless
such employee negligently or wrongfully fails to zdmit a person when

he is legally reguired to do sc.

903.7. (a) No employee of a public entity is liable for negligence
in disgnosing or prescribing for mental illness or in determining the
terms and conditions of the confinemenit, parole or release of persons
who are mentelly ill, while acting within the scope of his employment.

{(b) in employee of a public entity is lisble for any damages
proximgtely caused by his negligent or wrongful act or omission in
administering or failing to administer any treatment prescribed for the

mentally ill.

503.8. (a) No employee of a public entity may be held lisble
for performing or failing to perform any act relating to the preventicn
and control of disease if he had the legsl authority to decide whether
or not such act should or should not be performed.

(b) An employee of a public entity is liable for the damages
proximately caused by his negligent or wrongful act or omission in performing
or failing to perform any act relating to the vrevention and control of

disease that he was required by law to perforn.

G03.9. If an employee ¢f a public entity reguests the public
entity to defend him against any claim or actlon against him srising
out of his negligent or wrongful act or cmissicn occurring within the
sccpe of his em?loyment, or if the public entity conducts the defense
of an employee against any claim or acticn srising out of his negligent
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or wrongful act or omission, the public entity shall pay any compromise
or settlement vased therecn to which the public entity has agreed and
shall pay any Judgment based thereon. Nothing in this section authorizes
a public entity to pay any claim or judgment for punitive or exemplary

damages.

903.10. (a)} Subject to subdivision (b), if an employee of a public

entity pays any claim cr Judgment against him, or any portion thereof,

that the public entity 1s required to pay under Section 903.9, the employee

is entitled to recover the amount of such payment from the public entity.
{b) If the public entity did not conduct the employee's defense
against the action or claim, or if the public entity conducted such
defense pursuant to an agreement with the employee reserving the rights
of the public entity against him, an employee of a public entity may .
recover from the public entity under subdivision () only if the employee
establishes that the act or omission upon which the claim or judgmenf
is based occcurred within the scope of his public employment and the
public entity does not esteblish that the employee acted or failed to

act because of actual fraud, corruption or actual malice.

903,11, Except as provided in Section 903.12, if & public entity
pays any claim or judgment against itself or against an employee of
the public entity, or any portion thereof, arising out of the negligent
or wrongful act or omission of an employee of the public entity, the

erployee is not liable to indemnify the public entity.

903.12. {(a) If a public entity pays any claim or judgment, or any

portion thereof, either against itself or against an employee of the public
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entity, erising out of the negligent or wrongful act or omission of

an employee of the public entity, the public entity may recover from the
employee the amount of such payment if such employee acted or failed to
act because of actual fraud, corruption or actual malice. Except as
provided in subdivision {b), a public entity may not recover any payments
made upon a judgment or claim against an employee if the public entity
conducted the employee'!s defense against the action or claim.

(b) If a public entity psys any claim or Judgment, or any portion
thereof, ageainst an employee of the public entity arising out of the
negligent or wrongful act or omission of the employee, and if the public
entity conducted the defense of the employee against the claim or action
pursuant to an agreement with the employece reserving the rights of the
public entity against the employee, the public entity may recover the
amount of such payment from the employee unless the employee establishes
that the act or cmission upon which the claim or judgment is based occurred
within the scope of his public employment and the public entity does
not establish that the employee acted or failed to act because of actusl

fraud, corruption or actual malice.

SEC. 2. Section 2002.5 of the Government Code is repealed.

[EQQEcEv--Wheneve?-a-suit-ia-£ileé-against»an-emglayea—e:-eiiiqap
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a-egﬁyaef-the-eemylaint-sha&i-alse-be-se;va&-uygn-thg-ﬂtternay-Gene:al

ané-the-&ttepaey-nge;a;-ufen—thg-request-qﬁ-aueh-nmglayne-shall-deﬁnnd
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